
enviromental effects, Congress W&$ broad in discussing land use matters, etc. but narrow, and

did not speak of enviromnental matters, concerns, etc, but limited.

Exterlsiverules to protect preemption oflocal rules, especiaUy based on public Qpinion on

safety matters.

Best t.o define what "indirectly" does not mean, It does not include RFI. since FDA said
I

Commission's limits could cause death - and that the FCC limits do not address this ilsue. It

would be COtltrary to Due Process, 5th Amendment protection of persons, for'the FCC to

preempt regulations of those health and safety regulations designed to prevent death and other

adverse health and safety effects which the FDA and others have documc:nted,and which the FDA·

has told the Commission that its limits do not pertain to these effects. Ifthe Commilsion'slimits

do not pertain!to effects that can cause death, then regulating for these effects are not within the

Commission's jurisdiction at the moment, and so it cannot preempt regulations ~that do address

these effects.

The FCC states its rules pertain to effects with a threshold at or above 4 Wlkgin the range

this quantity applies, and for which protection is provided by its rules. Accordingly, the ltdkeat
ll

and "indirect" ¢tl"ects, are only those to which protection is provided by FCC rules. It woUtdbe
I . .

contrary to Due Process. heaJth and safety, 5tb amendment, to iSSUD preemptory rules which

knowinaIy did not offer protection from certain effects, yet it is shown such adverse etrocts exist.

N.l Commission states with respect to its new rules on exposl,.lfe limits that,

"Thebdsisfor these limits, ar welJ as W basisfor the 1982 ANSI (American Naticmo/

Standards Institute) limits that the Commission previously specified in OUT rules, i8 an SAR

(specific absorption rate) l,mit of4 watts ptrldlogram. /' {FCC Rule and Order 96-32~.para..aph

3]

N.2 Howeverj federal health agencieiin theircommunicationa with the Comrnissionontbe .

matter of the Chmmission's radio frequency emissioruu)es (FCC ET Docket 93-62. anciFCC

Rule and Order!' 96-326] have reported there are reports suggesting potentially adverse effects

below this levet and these communications justifY state and loeal jurisdictions seeking wa.y. to

mitigate effects and which would be compatible with federal requirements. For example.



(1) ~n Npvember 9, 1993, Margo Oge, Environmental Protection Agency ("EPA")

Director, Office ofRadiation and Indoor Air, wrote the Commission concerning the Institute of
I

Electrical anP Electronic Engineers RF safety standard IEEE C95.1-1991 standard (adopted by
I

the ANSI in ~I 992). This standard (as well as that adopted by the Commission) has a hazard

threshold of~n SAR of4 watts per kilogram ofbody weight and claims that below its maximum

pennissible e~posure limits "aperson mCQ' be exposedwithout harmful effect" [IEEE C95.1-1991

page 10]. ~s claim, M~Oge wrote, is "unwQn'cmted hecause the adverse efftcts level in the

1992 ANSI/!1fEE standard IS based on a thermal effect. II [page 3 ofM. Oge letter in Commission.
ET Docket 9~-62]. Yet, the Commission ignored the advice ofEPA and chose to make IEEE

C95. 1-199I effective in its entirety from August ]996 at least through August 1997 for Part 24

Personal Communication Servic<.;s. In the Comments included with the M.Oge letter is the

observations that there were reports of effects at exposures below the Commission huard
,

threshold of4 !Watts per kilogram and where such reports suggested "potentially adverse health

effectJ (cancer) may exist" and references reports ofincrealied cancer risk by SzmigielSki

(Biolectroma~etics, 1982) and Chou et a1. (Bioelectromagnetics 1992). It is interesting to note

that the above Szmigelski paper was among the Final List ofPapers Reviewed for IEEE C95.1

1991, which only included. papers that met the high standard lEEB required ofpapers to be

suitable for standard setting The study by Chou et al.(l992) was noted in Repon #86 ofthe

National Coun¢il of Radiation Protection and Measurements ("NCRP") upon which the

Commission chose to be the main basis for its exposure limits, In NCRP Section 17.6.2,

Considerations :For Future Criteria, it is noted that at exposure levels l/lOth ofthe hazard

threshold of the Commission that there was over a 3 fold increase in the incidence ofprinwy

malignant tumors.

(2) A1S~, the National Institutes ofOccupational Health (IINlOSHU) wrote the

Commission co~cerning the adoption ofa standard based on a hazard threshold of 4 watts per

kilogram (which is the hazard level of the Commission's present and new rules) that,

"The exposure levels that would be set by the :standard are based on only one mechanism

- adverse health effects caused by body heating. Nonthermal biological effects have been
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frtported in fame studies and research continues in this area [NCRP 1986, WHO. 1993j. The

standard shQuidnote that other health effects may be associated with RF exposure and tiKlI

exposure shwld be minjmjzed. " [January 11, 1994 letter ofR Niemier. NIOSH to the

Commission, in £T-Docket 93-62)

(3) 1)'he International Radiiltion Protection Msociation, in its 1988 radio frequency safety

standard whith is based upon the same hazard threshold of4 watts per kilogram and the same

safety factors' advised,

/lIn Vi?, ofour limited knowledge on thre3ho/dlt for a"hiolOgical effects, tnI1Iecessary

exposure sh07~ldbe minimized" [lRPA, 1988, Additional considerations section]

(4) T~e Food and Drug Administration ("FDA") reviewed the IEEE C95.1-1991 RF

safety standard (which the ComtnJssion has adopted for Personal Communications base stations

and made effe¢tive August 1996 [FCC Rule artd Order 96-326, Appendix c: Final RuJes§1.1307

(b)(4)(u)] and the FDA gave its comments to the Commission in its letter ofNovember 10, 1993,

and stated.

"Tn our:opinion, it is unclear what types ojbiological effects and exposure conditions are

addre.fsed by this standard For example, very few re,Jearch studies oflong-term low-level

exposures ofanimals were included in the scientific rationale for the standard, despite the

existence ofanimal studies that suggest an association hetween chronic low level exposure.r; and

acceleration ofpancer development. Other studies have been publishedsince finalization ofthe

standard that s~renglhen this concern. " [FDA letter ofLillian J. Gill, Interim Directors Office of

Science and TeChnology, Center for Devices and Radiological Health, Nov. 10, 1993 to the

Commission, ETMDOcket 93M62]

Therefore, states and local jurisdictions may seek ways to mitigate exposure based on the

reports above that advise keeping exposure as low as reasonably achievable, and which address

effects which the Commissions limits do not address.
I

O. Per FCC 97'..303. para. #139- If an action is based. only partly on matters on which the FCC

can pr~pt, then it is wrong lor the Commission to preempt parts ofdecisions, but rather it
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I

I

should exclude parts ofjustifications for decisions as the result ofits actions, and then let the
,

courts decid~ what they find is within their jurisdiction..

P. Per FCC ~1-303, para #141- Private entities are not government entities. If private parties

agree amo~ themselves not to lease space for personal wireless services that is their right. For

the FCC to a<;t otherwise would violate 5th amendment and constitute a 'takinj' ofproperty. '

State and loc~ regulations permit private parties to chose or not to lease their property -they
I

cannot he forded to do so.

Q. Commiss~oDprocedures for reviewinlltate.ndlocaJ jurisdidion regulations for

possible viola~ioD of 47 U.S.C. 332(e)(7)(B)(iv), will.llo need to chetk to be sure th.t by

preemptinll~ch regulations the Commission doe. Dot violate Constitutioaal or other

Federal st.tu~es including:

- Amencans with Disabilities Act: as pennissibte levels may cause death due to' fallureof: .

medical devices, such as wheel chairs, used by disabled persons, and may cause malfunction of
!

hearing aids by: persons disabled due to being hard of hearing.

- Such [interference may also violate the Civil rights ofthe above and other persons who
I

may be adversdly affected by low levels ofRF exposure.

States may ha~e regulations, permit testimony in proceedin·gs, and collect inforrn.ation to assure
i .

there is no violationofthe 5th or 14th amendments including providing for due process and to

prohibit the andwing ofa 'talcing' in a Constitutional sense.
I .

Q.I As noted ih the Ad Association Ex Parte June 10, 1997 submission in ET-Docket '93-62, the
\

TelecommunicJtions Act of 1996 may have properly delegated responsibilities to tile Cormnisaion.. i

th~ Commi88io~ must assure that its RF exposure limits do not provide a bui, for a reasonable

scientific based fear which could thereby affe~ the uses of property and constitute a ttlJdng l of
I

that property a~ so require a court to stay the preemption authority of the Commission.
Consider the following:

(Ithe Co',t as well decided long afrO that 'taking' il1CJJldBd destruction or Si1WTI1

impairment eJjuse [Pumpe1ly v GreenBa.y Co. 13 Wall. (80 U.S) 166 j 177-178 (I 872)? Welchv.
Swasey, 214 U.S. 91],

and it now ho14s that,
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· "property is taken in the constitutional sense when inroads are make upon an own 's
of1t to an ex/'~'t that, as be~een private parties, a servitude has been acquiredeither byer use
agreement or In course ojhme. 'I [United States v. Dickinson, 331 U,S. 745, 748 (1947)].

Consideryarious Suprente Court and Federal Appeals: Court mlings on the "takingH of

property. Thle Supreme Court has ruled that owners ofadjacent land deserved compensation

because "noMe, glare, cmdfear ofinj1lry" and other impacts resulted in the adjacent land

becoming unfit "for the use to whi~h the owners hadapplied it. II [see United States v Causby et 01

328 U.S.256. land ~ee Griggs v Allegheny County 369 U.S. 84 because ofperceived "noise)

vibrations and! danger"}. and ruled,

"While CO~J!1"es.'f may legalize, within the sphere of'tsjurisdiction, what otherwise would be

aplIb/ic nUisance, it may nol confer immunityfrom action for a private nuisance Ofsuch a

character as t(j amount in effect to a raking ofprivate propertyfor public use, "

andcompensa.~ion is due under the 5th Amendment. Richards v Washington Tenninal Co. 233

U.S, 546.

Hence, :because the record in the proceeding ET·Docket 93-.62, and in particular the Ad..
,

Hoc Petition and ex parte submissions, there are justifiable, reasonable, science·b.sed evidence

for a reasonabl~ person to be anxious about being exposed to RF at levels considered 'safe' by the

Commission, SQch anxiety can make such property, "unfit for the use to which the owners had
;

applied it" in th~ Constitutional sense described above

Evidenc.e that such feelings exist which can impair the functioning of a property is found in

a policy statem~t by the New Zealand Ministry ofEducation and which was included in the

Exhibits ofthe A.d-Hoc Association FCC 96-326 Petition.. The statement notes, uconcerns were

expressed by so(me members of the general pubUe and some boards of trustees and parents about

the safety of cel~ phone transmitters on school sites. Then after noting such exposures are within
;

limits ofthe staltdard&, the policy notes,
"Howev~7. ofparamount importance to the lvtini5try is the provision ofan environment

where hoards oj tmslees, parents, teachers, andpupils and other occupants of the 3chcol site
canfeel comfortable. For this reason the Ministry has decided eel/phone transmitters will not be
sited on CrooWfl owned school sites in th~ future. I'

Likewise, in November 1995, the California Public Utilities Commission, noted it found

"no scientific evidence of a definite link between cellular facility EMF exposure and adverse health
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readily penetrate residences as well as the bodies and brains ofits occupants. The Ad-Hoc

Association has given evidence ofcellular phone signals 1/12th of the exposure level considered

'safe' by the Commission which halt influenced the amount ofREM sleep ofadults in a controlled

laboratory setting; it has also given evidence which has been replicated and confirmed by different

investigators at different laboratories of other biological effects ofRF exposures used as a

therapeutic regime to affect sleep at levels deemed Isafel by the Commission3sa,b,c,d••.

TherefCllre, States and local jurisdictions may establish moratoria to assure they are not

exposing the population to allow what otherwise could be an invasion ofthe bodies and minds of

persons in their homes which violates the 4th amendment right of persons to be secure in their

homes and persons.

7. Congress has not explicitly preempted state or local11operation fl or regulation of "placement,

construction, and modification" for the purpose of protecting public safety and welfare

It has been noted that "Congress does not cavalierly preempt all state law causes of

action." [Medtronic, Inc. Y. Lohr, U. S. 116 Get. 2240, 2250 (1996)]. Also, "there is a strong

pre~umption that Congress must affirmatively oust or db/est state courts ofjurisdiction over a

federal claim" [Grotemeyer v. Lake Shore Petro Corp. 235 IU. App. 3d 314 (Ist Dist. 1992].

Consider that "Congress can assert exclusive power either by explicit statuary language

or by regulating matter in such tkta;l as to leave no room/or state involvement. "[V.S.C.A.

Const.Art. 6.cl 2] However, we see above that not onJy have the courts found that the

Commission does not have peremptory authority regarding health and safety matters (noted in

item 3.5.1 as per Verb v. Motorola and per Wright v. Motorola], but that in Sec. 253 of the TeA,

Congress explicitly gave authority to the states to regulate for the purpose to "protect the public

safeo-' and welfare .1'

The above is further reason NOT to presume"operation" has been preempted.

Q.4. A specific authority given to states overrides a general preemption by the Commission.

The courts have found that even if there is a general preemption authority given to a federal

agency. ifnevertheless Congress gives a specific authority to states then there is no preemption.

Consider State of Calif. v. Tahoe RegionaJPlanning Agency; there the courts stated,
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"cmdeven if statute preemptedandprecludedslate jurisdiction to prevent llavigational
hQ2ards. Co~gre3s approved compact whir:h establ;shedjurisdiction of Tahoe Regional Planning
Agency." [state ofCalifornia v. Tahoe Regional Planning Agency, 664 F.Supp. 1373 (E.D. Cal.
1986] .•

So to: in our case, even ifCongress may have given the Commission general authority in

Sec. 704 to ~reempt state and local regulations of personal wireless services due to the general

environmental effects ofradiofrequency emissions, Congress nevenheless explicitly gave states in

Sec. 253(b) ~e authority to regulate Commission facilities to "protectpublic safety andweI/are. "

Accordingly, just as with State ofCalifornia v. Tahoe Regional Planning Agency, so to here the

specific authority given to states to regulate health and safety overrides any general preemption

authority given to the Commission and which did not mention health and safety matters.

R. Further c?mments on items already mentioned:

R.l One oft~e key problems with relying upon the Commission's IUI~s for exclusion from a

routine evalau~ion, is that for the multiple site case, the Commission has yet to provide a means of

knowing what:are all ofthe transmitters in an area that need to be considered. With tran~mitters
I

being hid in chprch steeples, trees, street light fixtures, bill boards, it is becoming almost
,

impossible for ~nyone to know where the transmitters are, without making actual measurements

in an area - and even then for reasons noted above, the levels measured will almost certainly not
, .

be 'worst case' j(e.. g not consider power when it rains or comer reflections.

Theref~re, the CollUllision must maintain a listing of every single site on a computer data

base so operat~rs, jurisdictions, and the public will know where the transmitters are - this is the

beginning point for any CommiS5ion assurance that asserted protections are provided,

Moreover, to assure worker RF health and safety protection, it is not enough to check just

once at the be$inning ofa pennit process. Rather period checking is needed to assure appropriate
,

workplace pra9tices that assure safety continue.

R.2 To assure aU interested parties are made aware, notices of all requests to the Commission

should appear in Federal Register and in a manner so that actions in different geographic areas can
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be easily identifeid. Mo eo [1 filin d
rver, a g ate$ should be based upon date ofnotice in the Federal

Register. This will help assure all interested persons have the opportunity to be legally notified.

Because community groups to hi h . 'd" .
w caJuns lctJon 18 responsible is affected, due process and

public interest in ttus matter requires fuU notice to the public - and at minimum this should be via.

the Federalll.egister..

R.3 Further:comments on defining 'any person adversely affected.' Case law precedents are

being set with each review and will affect future Commission decisions. Theref'Ore, the public in

general who consist ofpersons who now or in the near future may face similar review concerns,

should be allOwed to fiJe as interested persons. Also, friends, relatives, investors scattered around

the country ina own propert in an area under review, persons already in the midst ofrelocating

are all interste!d panies who may be adversely affected.

Also, persons with hearing aids, and persons using medical devices that may be RF

sensitive due to electrical interference at exposure conditions as low as 1I10oOth or Jess of

Commission limits need to be nodfied. Using a variety ofapproaches to reach the public will be

the most responsible approach.

Examples of how such interference can occur, the Ad-Hoc Association has reported to the

Commission, that an article written by H.Bassen, ofthe Food a.nd Drug Administration reported

that for a cenatn model of an apnea (breathing cessation) monitor, it was shown. "thar this model

was extremely flUsceptible 10 interference from fields produced by mobile communications base

slmions up to !OO meters away, and by PM,adio hroadcast stations over one kilometer away."

Also, Ba.ssen c~mmented on ventilators that,

l'Ventil~tors are medical devices that are used to control or assist the mechanical

ventilation of aipatient's lungs. These devices can be used to provide acute or chronic respiratory

therapy to patj~ts in the hospital, in their home, ... " Further, that, ventilators could be stopped

when exposed (0 RF fields with electric field 8trength9 from less than 1/2 to as low as 1I9th of

that considered 'safe' by the Commission. Likewise, at field strengths allowed from Commission

base station transmitters, malfunction ofelectrically powered wheel chairs has been documented.

Thus, limits allowed for by the Comrrtission may cause death by those using apnea machines,
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ventilators, or wheel chairs In addition Bassen noted that at levels allowed by the Commission

persons with :hearing aids are e"pected to have interference.

[in H.Bassen. "RF Interference ofmedical devices by mobile communications transmitters, II in

Mobile Communications Safety, ed. N.Kuster, Q.Balzano, lLin, published by Chapman & Hail,

New York, 1997, pg. 65-94]. Also, regarding hearing aids, it was reported at a 1992 Dublin

conference o~COST (European cooperation in the field ofscience and technical research) that

alUloying inteTference to hearing aids due to cellar phone base station transmiasion levels of SM

signals (near 900 MHz) occurred at about I1IOth ofelectric field levels considered 'safe' [see.Ad..

Hoc Associat.an Petition ofFCC 96--326 at pap 16 and footnote 77].

Accordingly, the "field" has not be so pervasively occupied by federal health and safety

agencies as to ,preclude states and local jurisdictions inacting their own RF health and safety

standards, and it is clear that only considering electrical interference issues, there is sound

evidence for e~pecting that states and local jurisdictions will need to study and implement

measures to pf:otect certain of its population from death due to medical device failure, and to

protect the quality of life of its many residents using hearing aids.

s. Moreoyer, not notifiying persons using sensitive devices ofthe possibility of death due to

malfunction would be denying such persons their civil rights, and due process. Suoh notification

obligations even exist with regard to hearing aids. FUl1hemore, since costs are involved, as

pointed out above, the Commission caMot make by Administrative law legal what otherwise

would be consKtered a public nuissance and not provide a means of compensation under thte 5th

and 14th amen~ments.

lation of the 5th or 14th amendments including providing for due process and to prohibit the

allowing of a 'taking' in a Constitutional sense.

S.I As noted in the Ad Association Ex Parte June 10) 1997 submission in ETwDocket 93 ..62, the

Telecommunications Act of 1996 may have properly delegated responsibilities to the Commission,

the Commjssio~must assure that its RF exposure limits do not provide a basis for a reasonable

scientific based: fear which could thereby affect the uses of property and constitute a 'taking' of

that property as so require a court to stay the preemption authority of the Commission.
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Consider the following:
I'the Court as well decided long ago that 'taking' included destruction or severe

impairment o/use [Pumpelly v. Green Bay Co. 13 Wall. (80 U.S) 166, 177-178 (1872). Welch v.
Swasey, 214 U.S. 91],

and it now holds that,
"property i/J' taken in the constitutional sense when inrQads are make upon an awner'.5 use

ofit to an exter,t that, as between private parties, a servitude has been acquired ~ither by
agreement or in course ajtime." [United States v. Dickinson, 33 t U.S. 745, 748 (1947)].

Consider various Supreme Coun and Federal Appeals Coun rulings on the "taking II of
;

property. The: Supreme Court has ruled that owners of adjacent land deserved compensation

because "nQis~ .glare. andfear of injUry" and other impacts resulted in the adjacent land

becoming unfie '10r the use to wmch the owners had applied it. /I [see United States v Causbyot at

328 U.S.256, and see Griggs v AlLegheny County 369 U.S. 84 because ofperceived "noise,

vibrations and panger"], and ruled,

"While Co~gre.\·s may legClII:e, within the sphere of its jurisdiction. what otherwise would be

a public nuisai"ce, ;( may not confer immunity from action for a private nuisance afsuch a

character as to amount in effect to a taking ofprivate property for public use. "

and compensation is due under the sth Amendment. Richards v Washington Terminal Co. 233

U.S. 546.

Hcnce, .because the record in the proceeding ET•Docket 93.62, and in particular the Ad

Hoc Petition and ex parte submissions, there are justifiable, reasonable, science-based evidence

for a reasonable person to be anxious about being exposed to RF at levels considered 'safe' by the

Commission, such anx.iety can make such property, "unfit for the use to which the owners h~

applied it" in tije Constitutional sense described above.

Eviden~e that such feelings exist which can impair the functioning of a property is found in

a policy statement by the New Zealand Ministry ofEducation and which was included in the

Exhibits ofthe:Ad-Hoc Association FCC 96-326 Petition.. The statement notes•. "concerns were

expressed by some members of the general public and some boards oftnJstees and parents·about

the safety of-cell phone transmitters on school sites. Then after noting such ex.posures are within

limits of the standards, the policy notes,
''Howeyer, ofparamormt importcuzce to the Ministry is. the p,.ov;sion ofan environment·

where boards iJj trustees, parents, teachers, andpupils and other occupants ojthe school site
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can feel comfortable. For this reason the Ministry has decided eel/phone transmitters will notbe
sitedon Crown uwned school sites in the future. I,

Likewise, in November 1995, the California Public Utilities Commission, not~d it found.

"no scientific evidence ora definite link between cellular facility EMF exposure and adversehQlth

effects." [also in the Ad..Hoc Association FCC 96-326 Petition exhibits]. Yet it was convinced.of

the reality of public concern and a new release reported that it,
"order'edce/lular utilities to identify and adtJIiess public concerns about potential health

prohlemsjrom electromagnetic field (EMF) and radio.-frequency (RF). exposure· in siting and :
building new cellular towers. It urged cellular companies 10 site facilities awayfrom JcltooJs
and hospitals. and to restrict access to sites with warningsigns and barriers' IJ

Thus it is seen that two governmental bodies, the New Zealand Ministry ofEducationand

theCalifomia Public Utilities Commission, have detennined tbat there is sufficient public: anxifiY

about the safety ofcellular phone transmission signals as to have the effect of causing a "seyen:

impairment oft-tsen Accordingly, if the Coriunission aUows1evels to exceed thOle whichwould

cause severe anxiety and severe concern to 'reasonable person' knowledgeable aboutthe scienct

based lrteraturein the record ofthis proceeding or referenced, then the Commission may be:

'taking' property, as well as not meeting its ~1!PA requirements.

Thus, States and local jurisdictions may properly institute moratoria to assure the above

violations do not occur; for while Congress gave the Commission authority to regul~te

telecommunications facilities, it did not grant the Commission to set such conditions a.s would

cause selVe inwairment of use, ami cause anxiety destructive to the quality of life.

S.2 Rtcent court rulings bave alabluhed that f'ear,wbether or not baled on envirollJllelitai

effects ean justify property 101. awards· thul It.tesand local jurisdictioDs JDalt addren .

this ilsue. including study via moratori•.

Fear of radio frequency effects on health is not an environmental effect, for indeed, the

Commission and the telecommunications operators state there are no environmental·eft'eots to

fear.

Regarding awarding amounts for property value loss the following has been decided:

S.2.1: III Criscuola y Power Authority oftbe State ofNew York 621 N.E. 2d 1195, 1196 (l993}

the New York·Court of Appeals held that the,
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"[gJenuineness and proportionate dol/Qr effect of the public's fear. while relevant, shtnfld

be Jeft to the contest between the parties market value experts, not magnified andescaratedbya

whole new battery ofelec/romagnetic power engineers, ,cienlists or medica} experts. H

A similar approach is followed in Florida Power and Light v. Jennings 518 So.2d 895 (Fla.

1987); San Diego Gas & Electric Co. v. Daley, 205 Cal. App.3rd 1334, 1339 (1988);

It has also been ruled that a reduction in property value due to fear ofpower lines is

compensable ifthe plaintiff shows that the fear has some reasonable basis, e.g. Willsey v.Kansa.

City Power & Light Co. 631 P2d. 268 (1981).

For more information see lR Porter, C.S. Langer, "Electromagnetic Fields/Courts Deal

With EMF's Effect on Property Values," in REAL ESTATE. Massachusetts Lawyers Weekly,

February 27, 1995.

The above demonstrates the publicls fear is a separate matter in law from whether or not

there are real environmental effects. Accordingly, states and local jurisdictions may establish

moratoria for the purpose ofdetennining the potential for adverse effects on property values and

the consequent impact on state and local jurisdiction revenues Since the Commission and the

telecommunic.tions operators stress that there is no basis to expect adverse effects, then it must

be presumed that such public fears or potential fears are not in fact based upon tho environmental

effects of RF emissions, and in any case, loss of property value and the possible liability of a

jurisdiction for approving of a site, make a moratoria to address these matters outside ofthe

parameters pr()vided for in 332(c)(7)(B)(iv). Accordingly, moratoria evaluating the potential fbr

such fear and property value 1058 effects are not subject to Commission preemption.

Rather, as provided for by Congress, if a party believes an unreasonable length ortime has

passed and that there has been a "failure to act" due to some moratoria or to some ¢tber cll$&e,

then that party should seek redress in a court ofcompetent jurisdiction which win then determine

whaUs just, fair and reasonable in any given specific case~d not be subject to blanket

Commission preemption.



•

S.3 The 4th amendment provides for. "The nght ofthe people to he secure in their persons.

houses, paper~ and effects, against unreasonable searches and seizures, shall not be violated. .. "

Iu noted in evidence presented in this proceeding including in these comments, ra.dio frequency

signals, especi~lly for those ofthe newer personal wirelesss services near 900 MHz can more

readily penetrate residences as well as the bodies and brains of its occupants. The Ad..Hoc

Association has given evidence of cellular phone signals 1/12th ofthe exposure level considered

'safe' by the Commission which has influenced the amount ofREM sleep of adults ina controUed

laboratory setting; it has also given evidence which has been replicated and confirmed by different

investigators at different laboratories of other biological effects of RF exposures used as a

therapeutic regime to affect sleep at levels deemed 'safe' by the Conunission3Ba.b.c.d.e

Thert$re, States and local jurisdictions may establish moratoria to assure they are not

exposing the population to aUow what otherwise could be an invasion of the bodies arJd minds of

persons in their homes which violates the 4th amendment right ofpersons to be ilecure in their

homes and persons.

S.5 The coutts have found that even ifthere is a general preemption authority given to a federal

agency. ifnevertheless Congress gives a specific authority to states then there is no preemption.

Consider State of Calif v, Tahoe Regional Planning Agency, there the couns stated,

"and ~ven ifstatute preempted andprecluded state jurisdiction to prevent navigational
hazards, Congress approved compact which establishedj1irisdiction ofTahoe Regional Planning
Agency.1/ [State of Califomia v. Tahoe Regionll1 Planning Agency, 664 F.Supp. 1373 (E.D. CaL
1986]

So to in our case, even ifCongress may have given the Commission general authority in

Sec. 704 to preempt state and local regulations ofpersonaJ wireless services due to the general

environmental effects of radiofrequency emissions. Congress nevertheless explicitly gave states in

Sec, 253(b) the authority to regulate Commission facilities to i'protect public :rafety andwelfare. "

Accordingly, just as with State of California v Tahoe Regional Planning Agency, so to here the

specific authptity given to states to regulate health and safety overrides any general preemption

authority gi.Jen to the Commission and which did not mention health and safety matters,

Footnotes fbr summary:
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In addition, it has been shown that the Commissions review procedures should exclude

reviewing any state or local jurisdiction regulations concemina the operation ofpersonal wireless

services facilities, especially those based upon health and safety risks,since the Commission d'oes

not have preemption authority over the "operation" of such facilities. and so must share its general

authority with the states and local jurisdictions, with the requirement that their regulatiQnsmay

not cause the Commission's regulations to be violated In addition. since the Commission does

not have authority to preempt based upon health and safety considerations, since it was not given

explicit jurisdiction in these areas, its purpose and function do not include these areas, and it does

not have expertise in these areas, Accordingly, it may not preempt the placement, construction,

and modification of personal wireless service facilities for bona fide health and safety reasons,

Furthermore, private entity agreements cannot be preempted, The Courts should decide if there is

cause for Commission preemption. Constitutional rights must be protected so not just any

exposure is automatically acceptable, Many other considerations also indicate that Congress and

the Constitution have placed more restrictions upon the Commission than the Commission would

like. Nevertheless, the Commission must not seek to twist the statute or the Constitution.

Respectfully Submitted,

David Fichtenberg Dated: October 9, 1997
Spokesperson for the Ad-Hoc Association ofParties Concerned About the Federal
Communications Commission'S Radiofrequency Health and Safety Rules et a1
POBox 7577
Olympia, WA 98507·7577 Tel: (206) 722·8306

Exhibits enclosed
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Subscription to Commellts ofthe

Ad~Hoc Association or Parties Concerned About the Pedenll Communkation COIDmi..ion's

Radiofreq~~.ncyHealth and Safety Rules

beina Com,nents to the Notke of Proposed Rulemakina rexardlng WT Dock.et 97-197 AI

des(:ribed ill FCC 97·303, ~'ith Commenu due by October 9. 1997

We are familiar with and subs<;ribe to the commentr. te be filed by the Ad-Hec Association of

Parties Concerned About the Federal. Communications Commission's Radiofrequency Health and

Safety Rules et at with regard to the Federal Communication Commission Notice of Proposed

Rulemaking cQncerning WT Docket No 97-197 in FCC 97,303.

Mr. Bill Jenkjns. President~

Communication Workers of Amerita Lorat 7810 AFL-CIO

PO Box 86S. Olympia, WashiBgt!)n. 9850i

In be .) ('Lh~.,.
Sil··t....: .~ .r,<-·

-\

Dated Oc,tobel' i. 1997
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This is an in~erim status report .
Invest.iqation, OI:r 92-01-00')2. The Advoca~n s;he Cellu.lar ~itin9
~QVi.oJ:Y and Compliance Division (CAeCA) . Yt ~t.ft.o~ 'the Coa.l.ssion
.1.n ••~.r.l ,ways. First:,.Lt is int.nded t~na:~u~. 0 us. this report

ilif~:;'i1~t~~·&~ltit!~:~~:'~~o/W~e.:"J.~~{.!t;~t~:
'lI overa1.qht. obligations and. 1t. laad. r 1 i 1

.1~inq .eriously_ This inve.tigation has be.n ~~ n ce lular

t:~t~~lYth~~:f1tedn,::r.~:nteiot:;-1:h;av:f:t.:tion:i~~::!f~!~
~io=a1:Jl., lstaff i. now prepared tobeqin SOllle siot. spacific:

• overy, ilnd addre.. a procad.ural cour.e. It this
1nv••~1q.tion ••••••••••i~e inqreater d.~11, ~1••tatus re ort
W1il1 b••uper••de4 by Go tinal report batore hearings bavin '1"h.~rd

t i. hoped. that this report, whi~ i. ba••d pr1m&rily o~ writte~
evic:lence, W.1.11 a••iat. tho•• workinq toward Caneral Order (G. 0.) 159
r.viaiofts in ~other proceeding. CACDA welcome. leetar re.pons.s
r ••pon•• to ~~S atat.u. report, and the future p.reieipation of the
PUblic~ P.r..1~tinq &qenc1•• , pUblic saf.ty officials, and cellUlarcompanl•••

CAeCA is very disb.artened to tina 'that. tha apparent vio~ations of
G. o. 1~.9 are tar lIlore per:v••1ve ancl extensive than 8uspacted at
the be;1nninq ot this inv••t19&~ion. For almost. all aites, and
~a••d u~on written evidence sUbmitted to date, eonstruct.ion beqan
days, w.ek., or .ometim•• mqnths prior to the effective elate at the
CPOC to.solut.ion authorizinq construction. Only 34 sites Within thll
scop. ot this partial report of 391 sit•• ar! today ncl.an~ in that
they have no apparent G.O. lSi violations. Many other type. of
st.at.utory, re9Ulatory, arcsinance, and general order discrepanc:i•• ,
a. well. a. po••ible ai.repr••entation. (in a44it.ion to those
.t.mainq.from .ubmi~tal ot. incorrect facts in advice l.t~.rs under
G.O. 159), have been 4eteete4. In 80•• ca••s advice l.t~.rs fo~

sit•• weie tinally ~11ed in re.pon•• to the CPUC'a investiqation.
Sose ot 1:b••••it•• bad been in operation tor months or years.
A44itional sites within the scop. of the inv.stigation have not
tiled any informa~ion in this 1nv••~i9atiQn.

Perhaps most ••rious and troUblinq is the discovery or eompani~s
that hav. operated site. without ~e .andated re9ard ~or publ~e

1 Th1s would entail a 4••per inv••ti9ation into some site.,
as well as pressing- 1:.he compania. tor data already requested, but
not. aubmit.t:ad.

2 Approximately 632 81t.. have filed intonaation and are
within the scope ot this investigation.
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a ..:ety. They have constructed. sites on puJ:jl ic sehoo 1 qrounds
withou~ the required otti~. of St~tu Architect approvals, which are
de.iqned tQ pro~.et: children and. teachers. They have constructed
ait•• on hospital grounds without the requir.d office of state
Health' Planniftg Oepartment approval, which insures ~h. safety of:
crucial emerqancy facilities. They have f,="equently ope:oated .it.es
without the tinal buildinq in.pection approval or C.rtit1c.~. of
occupancy, which verifie. that the Dui14inq is aate and haa mat tha
local bU1l4inq requ1r...nts.

Iven it the ~tiliti.. can explain aome ot the apparent
discrepanoia. i~ ~i. interim .ta~u5 report, it ia .vi4en~ ,~ro. the
prevailing practice of oellular eo.pani•• that th.y otten n.qleet'
or cielay obtaininq pre-eon.t.ruc1:ion permit. or approval.. '1'l\i.
pr.c~1ce initially led th. ePee to adop~ G.O. lSi and ha.
ccnt1nuad. As di.cu•••d b.low, C.o. 159 wa. a4op~.Q in larQ. part
to •••liorat. concerna of c.ll~lar utilitie••

on January " 1990, th- Commi•• ion 1n_tituted a rulemakin9 (R.90
01-012) to determine t:b. ne.d tor rule. for the .11:1n9 and
.nvironmental r.v1e~ ot cellular radiotelephone facilitie.. This
rule..xing stated tha~ immediate action wa. need to require proper
environDen~al review prior to the construction of .dQ1~ional
cellular fac1litie.. Acccr~inq to the rule=akinq, the n••d t.Qr
environmental review outvei.CJhad the n••d tor immediate C:Qn.t.ruc~ion

of adcUtional cellular tac:ilitie. that miqht be con.~ruc~edw1thout
auch review.

This n••d became appat"ent. becaus. the cellular rad1ct:elephone
1ndu.~ry was expand1nv aucA t ••ter th.n projected. ~orm.l

c01Iplaints were tiled wit.h the Co_i••ion &l1.e9in9 ina(\equate
environmental review and ~equ••tiftq the removal o~ oerta1n
inappropriately .ited c.llular facilities. Callular companie. varft
cgncerned tha~ the propo••d rule. auperimpos.d ~wo ••parat.
regulatory proc••••• fo~ approvin9 cell site.: on. before loeal
a~~or1tia. and one Defore ~hi. coaai••ion, and tha~ ehi. was a
w••teful and duplicative procedure ~at abou14 be avoided.

AOQor41nq t.o 0.90-03-080, ~he tour objectiv•• ot G.O. 159 are tor
the Co.-iss ion to ensure that:

1. the poten1:ial environmental impaata ot all callular .1tes
are reviewed and con.idered in a manner eon.i.tent with
ehe California Environa.n~al Quality Act (CEQA)'

2. .traet.d local citilan_, ot"9'anizat.ions l and juri.dict~on.

are ~iv.n reasonable notice and cpportunit1•• tor 1nput
into ~h. r.v1ew proce.s,

3. the p~11e h.alth and weltare, and zon1nq concerns ot
local jurisdic~ion are addressed:
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